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NATURE OF CASE 
This is an action in which plaintiff and defendant, 
David L. Fitzen, joint venturers, seek reciprocal accountings 
and resolution of disputes between them, and in which defendant, 
David L. Fitzen, seeks to have a purported $6,000 security agree-
ment against a joint venture truck declared null and void as to 
all parties, and for damages. 
DISPOSITION IN LOWER COURT 
For convenience, defendant, David L. Pitzen, will be 
referred to hereafter as Fitzen, and plaintiff, Daniel P. Ream, 
will be referred to as Dan Ream. 
This case was tried to the court, sitting without a 
jury, commencing January 5, 1977, and continuing through January 
10, 1977. The case was tried upon the plaintiff's Complaint 
(R-2-4), to which defendant Fitzen filed an Answer (R-11), and 
upon the Amended Counterclaim of Fitzen, (R-66-70) to which Dan 
Ream filed a Reply (R-76) , and to which defendant, Paul Ream, 
acting pro se, filed a Reply (R-79). The defendant, Bank of Salt 
Lake, did not file a reply to the Amended Counterclaim. Defendan~ 
Ream's Bargain Annex No. 2, was not served, and the trial pro-
ceeded without that defendant. 
At the conclusion of the trial, the trial judge took 
the matter under advisement and rendered a Memorandum Decision 
on January 18, 1977 (R-95-96). Findings of Fact, Conclusions 
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of Law, and Judgment were submitted by attorney for plaintiff, 
William J. Cayias (R 104 to 109), to which Fit zen filed Objec· 
tions (R 99-100). Those Objections were heard by the trial )t 
on April 12, 1977, and the Objections were denied by a Mernorar: 
Decision of April 12, 1977 (R 101), and leave was granted~­
plaintiff to amend paragraph 6 of the Findings. An order incc: 
porating that ruling was entered on April 22, 1977 (R 114, lli 
and Findings of Fact and Conclusions of Law were entered Aprii 
19 77 (R 110-113) • Judgment was entered on the same date (R L 
117). 
The court below entered Judgment on plaintiff's Compli 
against defendant, no cause of action, and entered Judgment on 
defendant Fitzen' s Counterclaim against the plaintiff in the s: 
of $106.03. 
At the conclusion of the defendant Pitzen's case in 
chief, the defendant, Bank of Salt Lake, made a motion for a 
"directed verdict", (T 421), and the same was granted (T 433), 
and Paul Ream made the same motion (T 432), which was also grr 
(T 433); and a "verdict of no cause of action" was granted by t 
court as to defendants, Bank of Salt Lake and Paul Ream on the 
defendant Pitzen's Counterclaim (T 433). 
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RELIEF SOUGHT ON APPEAL 
Appellant, David L. Fitzen, seeks reversal of the 
Judgment of the lower court and seeks judgment against plaintiff, 
Daniel P. Ream, in the sum of $6,425.75, or in the alternative 
a new trial. As to defendants, Bank of Salt Lake and Paul Ream, 
appellant seeks reversal of the judgments dismissing them from 
this action, for an adjudication that the purported $6,000.00 
security agreement to defendant, Paul Ream, is void, and for a 
new trial on the issue of damages, or in the alternative, for a 
new trial on all issues. 
STATEMENT OF FACTS 
An abstract of the transcript of the evidence, which 
has been filed in this appeal separately constitutes a statement 
of the facts of the case which are necessary to set forth the 
errors claimed by appellant. Our statement of facts here would 
consist essentially of a verbatim repetition of the abstract, 
which would be a needless duplication and a waste of the Court's 
time; and we, therefore, adopt the statement of the evidence as 
set forth on that abstract submitted by appellant as the State-
ment of Facts for this brief. 
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ARGUMENT 
POINT I. THE TRIAL COURT ERRED IN CHARGING DEFENDANT FITZ~ 
WITH $22,483.00 RENT, AND IN FAILING TO GIVE FITZEN 
CREDIT FOR THE SUM OF $6,047.47 DEPOSITED IN THE 
JOINT VENTURE BANK ACCOUNT AND USED FOR JOINT VEN-
TURE EXPENSES. 
Suits for an accounting and suits to invalidate writtt·[ 
instruments have traditionally been considered equitable in natlil' 
and this court so held in Gibbs v. District Court, 86 U 314, 
44 P2d 504 (1935). 
Equitable principles of review are, of course, appli· 
cable to this case. As was stated in Richards vs. Pines Ranch, 
Inc., 559 P2d 948 (Utah 1977): 
"This is a case in equity and we are not bound 
to recognize the findings of the trial court where 
they appear to be contrary to the evidence." 
We believe the trial court made many errors in resolv:: 
the various i terns of accounting between the parties, and that t'l 
actual weight of evidence was in favor of defendant Fitzen in aL' 
or at least most of these disputed items. On the appeal tve have 
made no attempt to canvas every error, but will stress the most: 
serious errors. 
We believe that one such error is revealed by an 
analysis of the accountings submitted by the parties as Exhibit I, 
I 
P5, P37, Dl7F and D36F. We will place particular emphasis on ' 
Exhibit P37 because that exhibit appears to be the one which tfe 
trial court basically adopted in its Memorandum Decision (R gs 
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and it appears to us that, even if arguendo, we concede the 
accuracy of P-37 in other respects, Fitzen has been damaged by 
glaring and uncontroverted omissions and errors in that account-
ing and the findings of the court based upon it in at least the 
following areas: 
1. It was error to charge Fitzen with "theoretical" earnings. 
It should be noted from Exhibit P-37 and from the 
court's Memorandum Decision found at R-95 that Fitzen is charged 
with $22,483 for rental (presumably of joint venture equipment). 
Fitzen should only be chargeable with money the said equipment 
actually earned and received, and not with a theoretical figure 
which Dan Ream thought could have been earned and received. Thus, 
~posing upon Fitzen a liability of $22,483 rent is error when 
there is no evidence that sum was or could be earned or collected, 
The figure of $22,483 was first used in Dan Ream's 
accounting (Ex P-5 and later Ex. P-37) and is not an actual income 
figure, but rather is based upon Dan Ream's claim that the trac-
tor and truck were used for 626 hours and 161 hours respectively 
Md that at the rate of $30 per hour for the tractor and $23 per 
hour for the truck, in theory the equipment could have earned 
$22,483. Dan Ream then claims that he has a right to receive 
credit, not just for one-half of the actual income from the joint 
venture, but one-half of this theoretical income figure, whether 
or not it was ever collected. This would make Fitzen an insurer 
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or guarantor of the income of his joint venturer (and indeed:· 
is the position Ream seems to assert) . Nevertheless, that is. 
the nature of a joint venture, and it is contrary to the join: 
venture agreement in this case, which contemplates an equal 
sharing of losses and profits and a mutual sharing of the rist' 
and successes of the joint venture. 
Neither Dan Ream nor any of his witnesses ever test1-
fied that the sum $22,483 had been collected. Dan Ream did no: 
presume to know and did not testify that any particular SUlll wa• 
ever collected or received by the joint venture. He did not 
know. The only testimony of what was actually earned and rece: 
came from Fitzen and from Pitzen's accountant, Ernest Deters, 
In his testimony Deters assumed arguendo that the fi~ 
$22,483 was the theoretical amount that the equipment could ha', 
earned. Then using Dan Ream's own recapitulation he testified 
from the joint venture records that $6,688 of that claimed 
income was never received, and he then testified that this le:: 
a maximum income of $15, 795. He then testified that of that s: 
the records of the joint venture showed that $6, 0 4 7. 4 7 was act. 
ally received and deposited in the joint venture, He then tes: 
tied that there then remained at most $9,74 7. 53 which might b;· 
chargeable to Fi tzen, even using the Dan Ream figures. The te 
mony of Deters and of Fitzen on this matter is found in the t: 
cript at pages 398 to 402 as to Deters. 
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This testimony is summarized in the Abstract of Evidence on 
pages 9 and 10. 
There was no claim or evidence that Fitzen used any 
sums for his personal use. In fact the evidence was overwhelming 
iliat Fitzen was barely able to keep the enterprise going and to 
pay the huge overhead payments on truck and tractor in the light 
of the damage to the equipment and the rather cavalier attitude 
of Dan Ream to the entire enterprise. 
The burden of proof of the claim that Fitzen received 
$22,483 was on the party making that claim, to-wit, Dan Ream. He 
failed to prove that allegation and in fact the only evidence as 
to actual amounts received in this suit was thatsaid $22,483 was 
not received and that at most $15,795 was received. We believe 
the weight of the evidence on this issue must be that at most 
Fitzen could be charged with $15,795, less the amount actually 
and undisputedly received of $6,047.47, or a net of $9,747.53. 
(We are not conceding that that sum was received, as Fitzen 
denies that it was. We are only saying that, even assuming Dan 
Ream's figures to be correct, Fitzen has still been treated 
unfairly in the lower court.) It was error to charge Fitzen with 
theoretical receipts of $22,483. Adjusting the Memorandum 
Decision of the lower court by substituting the figure of 
$9,747.53 for that of $22,483 would result in an increased judg-
~ent to Fitzen in the sum of $6,425.75, which, we respectfully 
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urge,he is entitled to receive. 
2. It was error to deny Pitzen credit for the undisputed s~ 
of $6,047.47 income which was deposited in the joint venture 
account. 
Even if we as.sume for the sake of argument that the 5,:
1 
of $22,4 83 was actually earned, and even if we further assume t 
the said $6,688 was received (although Pitzen and Deters said i:, 
was never received) the trial court has still committed a seriocl 
error. 
Exhibit P-37 and the Memorandum Decision of the comt 
fail to give Pitzen credit for $6,047.47, which actually was 
received into the joint venture from its operations. The recei: 
of those amounts was undisputed, and the actual deposits are 
shown in the exhibits. Exhibit P-12 shows an initial deposit 
1 
into the Pitzen-Rearn account on November 29, 1974, of $1,296.41 
a deposit of $3,000 on July 3, 1975, and a deposit of $1,215 or, 
April 25, 1975, $135 on May 9, 1975, and $401 on June 16, 1975. 
(Copies of these records are set out in the Abstract of Evidence 
filed herewith.) 
lve can conceive of no justification for denying Fitzt 
a credit for the sums actually and admittedly received into the 
joint venture. Even if just this item is corrected in the 
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POINT II. THE TRIAL COURT ERRED IN GRANTING THE MOTIONS OF 
THE DEFENDANTS, BANK OF SALT LAKE AND PAUL REAM, FOR 
A DIRECTED VERDICT AND IN MAKING A FINDING (FINDING 
NO. 6) THAT THE EXISTENCE OF THE $6,000 LIEN TO PAUL 
REAM WAS KNOvlN TO AND RATIFIED BY FITZEN PRIOR TO 
SECURITY INTEREST ATTACHING. 
1. Introduc~ion. 
It is the contention of Pitzen in this matter as set 
forth in the Second Cause of Action of his Counterclaim that Dan 
Ream, together with his father, Paul Ream, and the Bank of Salt 
Lake, conspired together to execute an unauthorized $6,000 lien 
in favor of Paul Ream and to cause the same to be recorded along 
with the two bona fide liens. The net result of this transaction 
was that there was an additional $6,000 lien of record against a 
White truck belonging to the joint venture, so even after the 
truck was repaired, it made it impossible for the joint venture 
to find a buyer for the White truck and, therefore, avoid "re-
possession" and loss of the entire equity in the truck. Repairs 
on the truck, which were made after the second accident, were by 
~d large covered by insurance and, therefore, after those repairs 
had been made there should have been available to the joint ven-
ture a truck in reasonably good condition. The balance owing the 
Bank of Salt Lake on the truck at the time it was "repossessed" 
(Ex. 10-BSL) 
was $21,558.56/ Anything the joint venture could obtain over and 
above that figure would have been available to the joint venture 
to offset their losses. It might appear that Dan Ream would be 
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desirous of having that equity available to the joint venture, 
but in fact it appears that Dan Ream had no interest whatever 1 
seeing that result come about. vlhat happened in this casewas 
that, because of the extra $6,000 lien, the joint venture could 
not find a buyer, the Bank of Salt Lake purportedly "repossesse:: 
the truck, turned around and turned it over to Paul Ream, who h• 
it put in the name of one of his corporations, Ream's Bargain I 
Annex No. 2, and that resulted in Dan Ream ending up with the 
truck (in some capacity) as he testified that since comrnencemen·.l 
of this lawsuit he had been driving the White truck and using) 
in his business (T77-79). It thus appears that defendant Pitzen I 
was "finessed" out of any interest in the truck by virtue of ti:•j 
$6, 000 lien which was filed without his consent or knowledge. 
2. The testimony preponderates in favor of Pitzen. 
It is true that Dan Ream stated at page 11 of the 
transcript as follows: 
"Well, as I remember, my father agreed to put up 
$6,000 for the truck, and in doing so, he told Mr. 
Pitzen that he would have to have a guarantee on his 
money, or he wouldn't do it." 
He then testified that Pitzen agreed with that. Pitzen denied 
this (Tl29-130). Even so, that does not establish that Pitzen 
agreed to the $6,000 lien. Fit zen did indeed agree that Paul 
would have a security agreement in the amount of $30,249.72, a" 
that was in fact executed and is shown in the record as Exh~~~ 
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D-7F. So Paul Ream was secured, but the difference is that that 
sum is identical with the sum owed to the Bank of Salt Lake and 
is not in addition thereto, whereas the unauthorized $6,000 lien 
is asserted in addition to the full amount owing on the truck. 
There is no testimony that Fitzen was obligated to 
participate in paying back Paul Ream the $6,000 Dan Ream put 
into the joint venture. Indeed it would be absurd to suppose 
that Dave Fitzen would put up $6,000 for the joint venture and 
that Dan Ream would put up $6,000, and that somehow Dave Fitzen 
would have to be a party to paying back to Paul Reamthat$6,000. 
No one has had the temerity to suggest such an absurd agreement 
directly, but that is the net result of such a lien. At best, 
ilie $6,000 lien was a private matter between Dan Ream and his 
father, Paul. 
The testimony of Richard Cheney that Paul Ream said 
that he was going to take on a lien for the $6,000 (T-105) is hard 
to believe in light of the fact that Mr. Fitzen's signature did 
not in fact appear on the lien. Cheney's statement, viewed in 
its most favorable light, would only suggest that Paul Ream 
asked for a $6,000 lien as between him and Dan. It does 
not statet~at Fitzen agreed to the $6,000 lien as against his 
interest. The very most favorable interpretation of the entire 
transaction, since Dave Fitzen did not sign the lien agreement, 
was that any interest which Dan Ream might ultimately have in the 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
-12-
truck would, as between Dan and Paul, be secured by a securit; 
interest. 
The testimony of Cheney does show that the Bank of S( 
Lake was clearly a party to putting the $6,000 lien on record,• 
his statement clearly implicates the bank (T 105) in a scheme t: 
place an unauthorized lien on record. That the bank is a party 
to this is further the arrangement shown by fact that Exhibits 
08-F, 06-F and 07-F were all filed with the Utah State Tax Com- I 
I 
mission on the same day (November 6, 1974) and are numbered con-! 
I 
secutively, 80093, 80094, and 80095, which we believe effective: 
shows the participating conduct of the Bank of Salt Lake. The 
bank had a legitimate interest in filing their security agreemer
1 
but no legitimate basis for filing the $6,000 lien to Paul Rer 
The testimony of Fitzen is unequivocal that he did no:i 
consent to, nor even know about the $6,000 lien (T-179), which·; 
think accords with common sense, fair play, and is convincing, 
and the weight of the evidence supports Pitzen in this matter. 
We think that the trial court's finding upholding the $6,000 
lien is against the weight of the evidence, and we respect· 
fully request the Supreme Court by its equity powers to make a 
. ! 
finding reversing the ruling of the lower court as being aga1ns-1 
i 
the weight of the evidence, or at least to grant a new trial 0'·: 
that subject. 
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3. Such finding is contrary to reason and human nature. 
At the conclusion of Pitzen's case in chief, defendants, 
Bank of Salt Lake and Paul Ream, made motions for a directed ver-
dict. The court granted these motions. The trial court appar-
ently felt justified in this ruling because he concluded there 
was a ratification as he then found such in the aforesaid Finding 
No. 6. This would at least appear to be the case because the 
trial court is required, pursuant to Rule 4l(b), to make a 
finding supporting such a ruling, and Finding No. 6 is the only 
finding relating to the subject. These errors can therefore 
be considered as one error. 
One is compelled to ask what justification, on the face 
of it, would there be for giving Dan Ream or his father an extra 
security interest for Dan's $6,000 contribution to the joint 
venture when Dave Fitzen gets no security interest for his $6,000 
contribution to the joint venture. As stated, we believe the evi-
dence preponderates against that result. Such a result is unfair 
and it goes against human experience to suppose that it was ever 
agreed to. We respectfully submit that the weight of the evidence 
is that the $6,000 lien, which was signed by Dan Ream only, was 
without authority to bind the joint venture, and although it 
might give Paul Ream in effect some kind of an assignment to Dan 
Ream's right to profits, if any, it could not in any way encumber 
the title of the joint venture in and to the truck. 
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4. The joint venture agreement prohibits one joint venturer 
from pledging joint venture property wihout the signature of 
the other. 





further finds that the 
Paul Ream on equipment 
the defendant prior to 
(R-95-96) 
And in Finding No. 6 the court stated: 
$6,000.00 security 
was known to and 
security interest 
. . and in addi ton thereto, (Paul Ream) took 
a $6,000 security interest on the equipment and all 
of which was known to and ratified by the defendant 
prior to the security interest attaching, and prior 
to or simultaneous with the financing agreement being 
made." 
The testimony of Dan Ream himself was that the joint 
venture agreement was signed before the financing papers were 
signed on the truck, (T-9), and he testified that the joint 
venture agreement was discussed in the presence of Paul Re~'s 
agent and manager, Richard Cheney. (T-8). That being the 
case, those parties are all charged with knowledge of the pro-
1 
visions of the contract which states in paragraph 8 that instru-
ments involving the partnership must be signed by both parties, 
or there must be ratification in writing. In this case the pur·, 
ported $6,000 lien was signed by Dan Ream only, and there was 
admittedly no ratification in writing. The terms of the agree- 1 
ment then have not been met and as a matter of law there has be', 
no ratification. 
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Furthermore, it would seem that if Dave Pitzen had 
indeed agreed to the $6,000 security agreement, his signature 
would appear on that $6,000 security agreement. The absence of 
his signature was never explained by Paul Ream or anyone else. 
As a matter of fact the existence of that $6,000 security agree-
ment appears to have been clearly withheld from defendant, Dave 
Fitzen, to have been recorded without his knowledge, and if it 
has any validity at all, it is purely a matter between Paul Ream 
and his son, Dan Ream. 
5. The purported pledge by Dan Ream is contrary to Utah law. 
It should be noted that under the Utah law of partner-
ship (and we take it then that that also includes a joint venture) 
a partner cannot assign his right in specific property. In Sec-
tion 48-1-22 (2) (b), Utah Code Annotated (1953), it is provided: 
"A partner's right in specific partnership property 
is not assignable, except in connection with the assign-
ment of rights of all of the partners in the same prop-
erty." 
We believe that this provision would apply to a joint 
venture; and by reason of this provision is appears that Dan Ream 
cannot assign his interest in specific partnership property, even 
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to his father. Therefore, the purported assignment of an inte!, 
(to-wit, a security interest) is void to the extent that it pur· 
ports to affect the joint venture. Whatever effect it may have 
between Dan Ream and Paul Ream, his father, is a matter for the:' 
to work out. The trial court should have declared the $6,000 
lien to be null and void. It should have ascertained the daroag, 
sustained by Pitzen as the result of that unauthorized lien. t 
trial court should have adjudged that Pitzen and Ream were the ,~ 
owners of the aforesaid truck, subject only to the lien in favo: 
of Bank of Salt Lake, and that the Bank of Salt Lake, for havinc 1
1 
conspired in and contributed to the unlawful $6,000 lien, shouli 
be estopped to repossess the truck, at least for a reasonable I 
. . i period of time after the court's decision, and the JO~nt venture! 
I 
should have a reasonable opportunity to sell the truck free of j 
that lien. i 
I In addition, Pitzen should have judgment for the damaci 
which he has sustained by reason of being deprived of the truck,, 
and such damage should be offset against any balance owing the ! 
Bank of Salt Lake on the first lien; and Pitzen should have 
judgment over and against Dan Ream for contribution. 
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POINT III. IF THE SUPREME COURT REJECTS OUR POINT II, THEN 
LOSS OF THE JOINT VENTURE TRUCK BECAUSE OF THE $6,000 
LIEN ALSO REQUIRES A $6,000 REDUCTION IN DAN REAM'S 
EQUITY IN THE JOINT VENTURE. 
If the Supreme Court rejects the arguments set forth 
in our Point II and upholds the validity of the $6,000 lien, then 
it seems to us this will require a re-evaluation of the respec-
tive accounts of the parties. In other words, if Paul Ream is 
entitled to a $6,000 security agreement against the joint venture 
truck to secure the initial $6,000 contribution of Dan Ream to 
the joint venture, then if the truck is lost, it seems to follow 
that Dan Ream's contribution to the joint venture is also lost 
and that his account in the joint venture must be reduced by the 
sum of $6,000. This adjustment alone would result in a judgment 
to Fitzen of $3,000. 
We respectfully submit that even if Point II is 
rejected, that Pitzen be granted a judgment by reason of loss of 
Ream's intitial contribution to the joint venture, and such judg-
ment should be in the sum of $3,000, together with the other 
relief herein requested. 
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CONCLUSION 
For the foregoing reasons we respectfully request the 
Court, by virtue of its equity powers, to determine that the 
plaintiff, Dan Ream, is indebted to defendant, Fitzen, in the 
sum.of at least $6,425.75 by reason of the accounting errors, 
(Point I) 
or in the alternative for a new trial. 
The trial court's granting of the motion for directed 
verdict and the findings of ratification are against the weight 
of the evidence, and we ask the court in its equity powers to 
reverse that decision and declare the $6,000 lien to Paul Re~ 
to be void as to the joint venture, or in the alternative gr~t 
a new trial on that issue and for a new trial on the issue of 
damages. 
If Point II is rejected, Fitzen should be given an 
additional judgment of $3,000 by reason of the loss of Dan Ream': 
initial contribution to the joint venture. 
Respectfully submitted, 
GORDON A, MADSEN 
ROBERT C. CUMMINGS 
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